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II. ARGUMENT IN REPLY

A.

Mr. Coe was Harmed by the District Court Error in Refusing to Allow Mr. Coe to
Present Evidence of His Reputation for Being Kind, Caring and Generous
1.

The district court erred in concluding that the evidence was irrelevant

The district court erred in concluding that evidence of Mr. Coe's kind and generous
character was not relevant to whether he committed aggravated assault. Instead, such evidence
would have assisted the jury in concluding that he did not enter the tavern carrying a loaded
firearm and ask a stranger if he "wanted to step outside." Additionally, the district court's error
in disallowing evidence of Mr. Coe's kind and generous character harmed Mr. Coe because that
evidence would have caused the jury to reject Phil's testimony and instead believe that Mr. Coe
only pulled his firearm in response to Phil's threat. Therefore, the district court's refusal to allow
evidence of Mr. Coe's reputation for being generous and caring requires that the judgment of
conviction be vacated.
As an initial matter, the State argues that the "the district court acted within its discretion
in excluding Coe's proposed character evidence." Respondent's Brief, p. 4. However, "whether
evidence is relevant under Rule 401 is an issue of law" that the Court reviews de novo, "while
the decision to exclude relevant evidence under Rule 403 is reviewed for an abuse of discretion."

State v. Rothwell, - Idaho - -, - -, 294 P.3d 1137, 1142 (Ct. App. 2013); State v. Field, 144
Idaho 559, 569, 165 P.3d 273, 283 (2007) (whether evidence is relevant is a matter of law that is
subject to free review).
The district court's decision appears to be based entirely on relevance. The district court
found: "I agree for character trait for peacefulness is admissible. Character for kind, giving, and

caring is not relevant and is not admissible." Tr. p. 104, In. 12-14. The State neither argued nor
did the district court address whether the probative value of the evidence was outweighed by the
danger of unfair prejudice. Accordingly, this Court freely reviews the district court's decision to
exclude the character evidence as irrelevant.
In the context of whether a character trait is "pertinent" for purposes ofl.R.E. 404(a)(l),
"the word 'pertinent' is generally synonymous with 'relevant."' Rothwell,_ Idaho at_, 294
P.3d at 1142. "Thus, a pertinent character trait is one that is relevant to the crime charged by
making any material fact more or less probable." Id. Evidence is relevant if it has "any tendency
to make the existence of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence." I.RE. 401 (emphasis added).
As argued in Mr. Coe' s Opening Brief, that he is kind and generous makes it less likely
that he entered the tavern carrying a loaded firearm, confronted a stranger and asked ifhe
"wanted to step outside." Instead, a kind and generous person is more likely to have only pulled
a firearm when he believed he was being threatened. To some extent, the State concedes that
character for being "kind, caring and generous" is consistent with "peacefulness" and thus
evidence of those traits makes it less probable that Mr. Coe committed aggravated assault. See
Respondent's Brief, p. 6-7. The State appears to argue that because evidence of "peacefulness"
is more directly relevant to whether Mr. Coe committed aggravated assault, the district court
correctly ruled that evidence of kindness and generosity as irrelevant. See id.
However, in concluding that the district court erred in excluding the character evidence at
issue in Rothwell, the Court of Appeals noted that "the opinion or reputation evidence about a
defendant's trustworthiness with children may be of marginal persuasiveness" in a case involving
2

sexual abuse. Rothwell,

Idaho at_, 294 P.3d at 1143. The Court reasoned: "The same can

be said, however, of many types of criminal activity. It appears that Rule 404(a)(l) was
nevertheless intended to allow an accused the opportunity to present evidence of good character
that is pertinent to the nature of the charged offense." Id.
The district court erred in concluding that evidence of Mr. Coe's character for being kind,
caring and generous was irrelevant. This Court must therefore reverse Mr. Coe's conviction
unless convinced beyond a reasonable doubt that a rational jury would have convicted Mr. Coe
even if it had heard the proffered testimony.

2.

The district court's error was not harmless

In Mr. Coe's Opening Brief, he explained how the State's case rested on whether the jury
believed him or Phil. Appellant's Briefp. 5-7; see also Amended Transcript ("Amended Tr.") p.
20, In. 2-6 (prosecutor's closing argument: "this case is really about credibility. If you believe
[Phil], if you believe him, the case is over, because what he told you meets all the elements of
aggravated assault. It's that simple. If you believe him, the case is over"). Multiple witnesses
testifying that Mr. Coe was a caring and giving person may very well have convinced the jury
that Mr. Coe reacted reasonably to an imminent threat of harm. The value of the proffered
testimony considered along with the substantial reasons to doubt Phil's testimony establishes a
reasonable doubt as to whether a rational jury would have convicted Mr. Coe even if it had heard
the proffered testimony.
The State's brief does not respond to Mr. Coe's arguments regarding the harm caused by
the district court's error in excluding evidence of Mr. Coe's good character. Indeed, the State's
recitation of the facts consists entirely of an excerpt from the pre-sentence investigation report.
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Respondent's Brief, p. 1. The PSI bears no relevance to any question presented in this appeal,
which rests entirely on the evidence presented to the jury.
The State's harmless error argument merely notes that a witness was permitted to testify
that Mr. Coe is peaceful and that evidence of kindness and generosity would not have sufficiently
impacted the jury. Without any response to Mr. Coe's argument as to the manner in which he
was harmed or the evidence presented at trial, the State has failed to meet its burden to
demonstrate that the district court's error was harmless beyond a reasonable doubt.
Evidence of Mr. Coe's kind and generous character would have assisted the jury in
concluding that he did not enter the tavern carrying a loaded firearm and ask a stranger ifhe
"wanted to step outside." Absent the district court's error in disallowing such evidence, the jury
would have rejected Phil's testimony and instead believed that Mr. Coe only pulled his firearm in
response to Phil's threat. Therefore, the district court's refusal to allow evidence of Mr. Coe's
reputation for being generous and caring requires that the judgment of conviction be vacated.
B.

Mr. Coe was Harmed by the District Court's Error in Refusing to Give Mr. Coe's
Requested Jury Instruction

Mr. Coe's proposed instruction would have more correctly stated the applicable law and
the district court erred in refusing to give that instruction. For the reasons explained in more
detail in Mr. Coe's Opening Brief, the district court's error prejudiced Mr. Coe and his judgment
of conviction must be vacated.
C.

The Doctrine of Cumulative Error Demonstrates that Mr. Coe was Denied His Due
Process Right to a Fair Trial

For the reasons explained in more detail in Mr. Coe's Opening Brief, the errors
discussed above cumulatively deprived Mr. Coe of his due process right to a fair trial, even if
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those errors were harmless when considered individually.

III. CONCLUSION
For the reasons set forth above and in his Opening Brief, Mr. Coe respectfully asks that
this Court vacate his judgment of conviction and sentences.
Respectfully submitted this

Jc;

day of April, 2013.

1{J

Robyn Fyffe
Attorney for Gary Coe
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